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WAR-TIME REFLECTIONS ON THE 
SHERMAN ANTI-TRUST LAW 



BY GEORGE EENNAN 



Since the United States Supreme Court decided, in 1897 
and 1898, that the Sherman Anti-Trust law was applicable 
to railroads as well as to other business corporations, the pro- 
visions of that law and the interpretations given to them by 
the courts have been the subjects of almost incessant criticism 
and controversy. Railway managers have never ceased to 
contend that unrestricted competition is not only wasteful but 
positively injurious to everybody concerned, while combi- 
nation and consolidation tend to promote efficiency as well 
as economy and are, therefore, advantageous both to shippers 
and to the holders of railroad securities. The Government 
and the courts, on the other hand, have quite as persistently 
maintained that unrestricted competition is essentially bene- 
ficial and desirable; that centralization of railway control is 
objectionable for the reason that it eliminates such competi- 
tion, and that railroad combinations of all sorts — -especially 
those which create great systems by uniting separate and 
competing units — have a tendency to establish monopolies 
and are, therefore, " a menace to the public welfare." 

More than a quarter of a century has elapsed since the 
Sherman Anti-Trust bill became law; but the questions 
raised by it never have been finally settled, and the Govern- 
ment never has relaxed its efforts to break up and dissolve 
railroad combinations. Now, in 1917, when our country is 
engaged in war, and when the railroads of the United States, 
regardless of the Sherman law, have virtually combined into 
one great national system under unified control, it seems a 
fitting time to review again the dealings of the Government 
with railroad combinations and to determine, if possible, who 
has been right and who wrong in this long continued con- 
troversy. 
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More than forty years ago, railway managers became 
convinced that unrestricted competition was prejudicial to 
the interests of both shareholders and shippers. It injured 
the former by reducing their profits, and the latter by vitiat- 
ing all commercial contracts that were dependent upon equal- 
ity and stability of rates. A shipper or manufacturer could 
not safely make plans for the future unless he felt sure that 
transportation rates would remain substantially unchanged, 
nor could he enter into contracts for future delivery unless 
he had some guarantee that when the time should come for 
the shipment of his goods, he could get them carried to their 
destination as cheaply as could any of his business rivals. 
Cut-throat competition between railroads, with the frequent 
changes and wide discriminations that it necessarily involved, 
deprived him of all security and introduced an element of 
uncertainty into every business transaction. 

With a view to avoiding these and other evils of unre- 
strained competition, the railways, after the disastrous rate 
wars of 1875 and 1878, entered into what was known as 
" pooling " agreements, by virtue of which freight was appor- 
tioned among the several competing roads, or receipts from 
traffic were divided among them, in such a way as to secure 
equality and stability. These agreements were not intended 
to raise rates or to keep them at an unduly high level; their 
object was to steady rates — to avoid the competitive changes, 
differences and discriminations which were as upsetting to 
the calculations of producers and shippers as they were 
unprofitable to the railroads themselves. 

For a period of ten or twelve years, the " pooling " sys- 
tem worked fairly well; but the public mind became obsessed 
with the idea that rates could be reduced and kept low only 
by the unrestrained competition of carriers ; and every effort 
of railway managers to secure uniformity and stability was 
regarded as a conspiracy to extort money from the people. 
In 1887, Congress, paying more heed to popular clamor and 
demagogic appeals than to facts or reason, inserted in the 
Interstate Commerce bill a section which made " pooling " 
agreements unlawful. Although this section, as a well-known 
economist has said, " was suggested and carried through by 
one of those spasms of demagogism which have done so much 
to retard progress," it completely thwarted the attempt of the 
transportation companies to stabilize rates by means of recip- 
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rocal agreements. Railway managers then tried to get the 
same results by organizing joint traffic associations, which 
controlled rates through tariff concessions and co-operative 
adjustments. This plan also worked well for a time, but 
just as it was becoming most effective it was prohibited by 
the Supreme Court on the ground that it brought about a 
restraint of trade and consequently violated the provisions 
of the Sherman Anti-Trust law. 

Urged on by the extreme need of stabilizing rates, as 
well as by considerations of efficiency and economy, the rail- 
roads then began to combine into large systems, each of which 
dominated traffic conditions over a large area. Some of these 
consolidations were made through purchases or leases, some 
through stock holdings, and some through that form of uni- 
fied control known as " a community of interest." The most 
famous of these combinations, perhaps, was that which, under 
the name of " The Northern Securities Company," merged 
or consolidated the interests of four great western roads, 
viz., the Union Pacific, the Northern Pacific, the Great 
Northern and the Burlington. This combination was prose- 
cuted by the Government, and in 1904, the United States 
Supreme Court decided that it violated the Sherman Anti- 
Trust law by restraining trade — or by having power to 
restrain trade — and that it must, therefore, be dissolved. This 
decision, although it was made by a majority of only one, 
effectively checked the tendency to corporate consolidation 
and prevented, undoubtedly, the formation of other and per- 
haps even larger railroad systems. 

The Government, however, was not satisfied with mere 
prevention of future combinations. Encouraged and 
strengthened by the support of the highest judicial authority, 
it proceeded to break up railroad systems that had been in 
existence for ten, twenty, or even thirty years. In 1910, 
for example, it began proceedings to compel the dissolution 
of the New England combination of the New York, New 
Haven & Hartford; in 1912, it broke up the Harriman com- 
bination by separating the Southern Pacific from the Union 
Pacific, and in 1914, it attacked the combination of the South- 
ern Pacific with the Central Pacific which had been in exist- 
ence since 1885. 

This long continued prosecution of railroad combinations 
naturally raises the question: Against what evil, or assumed 
evil, were these repressive measures directed? The argu- 
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ments of counsel and the decisions of the court leave no room 
for doubt that railroad agreements and combinations were 
prohibited because they were supposed to raise transporta- 
tion rates, or to maintain such rates at an unduly high level. 
But, as a matter of fact, did they do this? During the period 
of " pooling " and joint traffic associations, that is, between 
1870 and 1890, there was a decrease in freight rates of 
about fifty per cent. If railroad " pools " and agreements 
had a tendency to increase rates, or even to maintain them, 
why did not this tendency become apparent when there were 
no laws to prevent or check it? 

If we take the era of railroad mergers and consolida- 
tions — the period during which the grouping of railroads into 
large systems proceeded most rapidly — the decline in rates 
is equally noticeable. In the quarter of a century that ended 
with 1908, when nearly all the great railroad combinations 
were formed, freight rates per ton-mile decreased from an 
average of 1.22 cents to an average of 0.77 cents, or nearly 
forty per cent. The saving to shippers by this reduction of 
rates was approximately one billion dollars in eighteen years 
on only one of the large western systems — the Great 
Northern. 

In the half century that has elapsed since the Civil War, 
there never has been a time when railroad " pools," agree- 
ments, or combinations increased rates, or even maintained 
them at a fixed level. On the contrary, there has been 
throughout that period a steady and continuous decline, which 
has brought down ton-mile rates on such a railroad as the 
Pennsylvania from two and a half cents to six mills. The 
conclusion seems to be irresistible that the high-rate evil, 
against which the prohibitory sections of the Interstate Com- 
merce law and the Sherman Anti-Trust law were directed, 
did not exist — it was wholly imaginary. 

The only other evil alleged as a reason for prohibiting 
combinations was that the size of the systems that might be 
formed would tend to produce monopolistic conditions over 
wide areas and thus give the railroads undue power. But 
they could exercise that power to the prejudice of the public 
interest only in one way — by making an excessive charge for 
the service that they rendered. Theoretically, of course, 
railroad managers, if they had a complete monopoly of trans- 
portation in a given area, or between two given points, might 
fix almost any rates ; but practically they would still be sub- 
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jected to a very effective economic restraint. If they made 
charges too high, they would lessen, cripple or destroy the 
traffic upon which their profits depended. Mr. E. H. Harri- 
man long ago pointed out the fact that no railroad, or com- 
bination of railroads, can charge exorbitant rates without 
throttling or paralyzing the industries along its lines. " It 
is impossible," he said, " for a railroad to sever its interests 
from those of its patrons. Its life blood is drawn from their 
prosperity, and it must furnish them with adequate and ever 
increasing facilities at reasonable rates. The widespread pop- 
ular impression that a railroad company can extort money 
from the public at will, and in defiance of the laws of trade, 
is not justified by the facts." 

As a matter of history, the great railroad combinations 
formed between 1887 and 1905 — combinations that were said 
to be monopolistic in nature or tendency — did not fix unrea- 
sonably high rates. Proof of this is furnished by the records 
of the Interstate Commerce Commission. In response to 
a Senate resolution of inquiry, adopted January 13, 1905, 
the Commission reported that in the eighteen years of its 
existence it had heard 9,099 complaints, relating to all sorts 
of railroad methods and practices. Thousands of them 
charged unjust discrimination between persons or places, 
but not one alleged exorbitant rates. 

The records of the great railroad combinations that were 
in existence during the period covered by the Commission's 
report furnish additional proof that although the grouping 
of railroads into large systems enormously increased the 
service rendered, it did not increase the rates charged. Be- 
tween 1898 and 1909, for example, the Union Pacific Com- 
pany increased its capacity for handling freight by about 
140 per cent, while at the same time it lowered rates by an 
average of sixteen per cent. Abundant facilities are often 
as important to shippers as low rates; the Union Pacific 
furnished both. On the Great Northern system, during 
approximately the same period, there was also a great 
increase of facilities, accompanied by a reduction of rates 
which saved shippers one hundred million dollars in a single 
year. Both of these systems were prosecuted by the Govern- 
ment under the Sherman law, upon the ground that by means 
of combination they aimed to monopolize traffic and increase 
charges. Rates on some of these western combined lines 
finally became so low that for the cost of a two-cent postage 
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stamp a farmer could have a ton of freight carried two miles 
and a quarter; for the price of an ordinary lantern globe he 
could have it moved sixteen miles, and for the price of ten 
pounds of 10-penny nails he could send it forty-four miles. 
The transportation of a ton of freight for a distance of 138 
miles cost him less than he had to pay for a good milk pail, 
and for the price of a No. 2 Ames shovel he could have a ton 
of freight carried 166 miles. Such low rates as these were 
undoubtedly due, in part, to the reduction of grades, the 
straightening of curves, the use of heavier equipment, and the 
many other improvements in the art of railroading which 
Mr. Harriman, in particular, advocated and introduced; but 
they were also due, in very large part, to the increased effi- 
ciency and economy which the grouping of railroads into 
big systems made possible. 

Not one of the western combinations had anything like 
a complete monopoly of the territory that it served; but the 
results of a nearly complete monopoly may be found in the 
history of one of the great eastern systems, namely, the Penn- 
sylvania. " For many years," Professor Mead says, " the 
Pennsylvania has been dominant in the State of Penn- 
sylvania, and has enjoyed the largest advantage from the 
traffic of the middle Atlantic seaboard. Its rivals have cut 
into long-distance traffic, but in the most valuable portions 
of this eastern territory the Pennsylvania Railroad Company 
has supplied the majority of shippers with their transporta- 
tion facilities. If there were any truth in the assertion that 
railroad monopoly is injurious to the interests of the shipper, 
it would appear in the territory which the Pennsylvania 
controls. As a matter of fact, the unprecedented growth 
of this section in wealth and prosperity offers a striking refu- 
tation of the claim that competition is the life of trade. It is 
not to the interest of the Pennsylvania Company, although 
its power in most of this eastern territory is unquestioned, 
to exact unfair rates from the shipper. Not by such methods 
can a large traffic be built up. A railroad which abuses its 
power and follows a policy of extortion is working directly 
against its own interests. The policy of the Pennsylvania 
has been to leave a liberal margin of profit to the shipper, in 
order to encourage him to expand his business and furnish 
more freight to the railroad. The success of this policy is 
written in the prosperity of the corporation, and even more 
legibly in the prosperity of the territory which it serves." 
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There have undoubtedly been a few monopolies which, 
under the direction of greedy and short-sighted managers, 
have tried to make large and immediate profits by charging 
unreasonable rates ; but such monopolies must always be self - 
destructive for the reasons that Mr. Harriman and Professor 
Mead have given. They cannot possibly last long, even 
though there be no anti-trust law to suppress them. 

If the evidence above set forth shows, as it seems to show, 
that combinations do not raise rates, and that transporta- 
tion monopolies injurious to the shipper or the public are 
short-lived and self -destructive, what remains of the Gov- 
ernment's anti-combination case? Nothing, apparently, 
except the vague and unsupported charge that big combina- 
tions are a " menace to the public welfare." This assertion, 
for which no proof is offered, was discredited nearly four 
centuries ago. In 1522, the Diet of Nuremberg appointed a 
committee to investigate the evils said to be caused by the 
combination of merchants into great companies. In explain- 
ing its reasons for doubting the expediency of a restrictive 
policy, the committee said: 

It is impossible to limit the size of the companies, for that would 
limit business and hurt the common welfare. The bigger and more 
numerous they are the better for everybody. If a merchant cannot do 
business above a certain amount, what is he to do with his surplus 
money? Some people talk of limiting the earning capacity of invest- 
ments. This would be unbearable and would work great injustice and 
harm by taking away the livelihood of widows, orphans and other suf- 
ferers who derive their income from investments in these companies . . . 
Hence, anyone can see that the idea that the companies undermine the 
public welfare ought to be seriously considered. 

This ancient record of one of the earliest investigations 
of trusts might well be thoughtfully considered by Congress- 
men who sought to restrain railroad combinations because 
they were " a menace to the public welfare," and by Inter- 
state Commerce Commissioners who limited the earning 
capacity of transportation companies and thus " took away 
the livelihood of widows, orphans, and other sufferers " who 
were dependent upon investments for support. 

We are supposed to have learned something in the course 
of four hundred years — but have we? The Diet of Nurem- 
berg, in 1522, seems to have had a clearer comprehension of 
economic law than had the American Congress of 1890, and 
a better understanding of the public welfare than had th« 
Interstate Commerce Commission of 1915-16. 
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If the Sherman Anti- Trust law was bad in its conception, 
it was made much worse by the judicial interpretation given 
to its language. In the argument before the United States 
Supreme Court in the Northern Securities case, counsel for 
the Government argued that the words " restraint of trade " 
were equivalent in meaning to the words " restraint of com- 
petition." The majority of the court, unfortunately, adopted 
this view and based its decision mainly upon it. The two 
phrases, however, are not synonymous, and this fact was 
clearly pointed out in the dissenting opinion of Justice 
Holmes. The words " combination in restraint of trade " 
have a definite and long established signification in the com- 
mon law. They mean, and have always been understood to 
mean, a combination made by men engaged in a certain busi- 
ness for the purpose of keeping other men out of that busi- 
ness. " The objection to trusts," Justice Holmes said, " was 
not the union of former competitors, but the sinister power 
exercised, or supposed to be exercised, by the combination in 
keeping rivals out of the business and ruining those who were 
already in. It was the ferocious extreme of competition with 
others, not the cessation of competition among the partners, 
that was the evil feared." " There is no attempt to monop- 
olize and no combination in restraint of trade, until something 
is done to exclude strangers to the combination from compet- 
ing with it in some part of the business which it carries on." 
" Size, in the case of railroads, is an inevitable incident." 
" The size of the combination is reached for other ends than 
those which would make them monopolies. The combinations 
are not formed for the purpose of excluding others from the 
field." 

" Much trouble is caused," Justice Holmes said, " by sub- 
stituting other phrases, assumed to be equivalent, which are 
then argued from as if they were in the act. The court below 
argued as if maintaining competition were the express object 
of the act. The act says nothing about competition." 

This judicial substitution of the words " restraint of com- 
petition " for the words " restraint of trade," which four 
members of the court regarded as wholly unwarranted, has 
made all of the resultant " trouble," not only for the railroads 
but for business men in general. Never has a feat of verbal 
gymnastics been more damaging to commercial and transpor- 
tation interests, or more injurious to the interests of the pub- 
lic at large. 
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For some of the worst consequences of the Sherman Act 
Congress should not be held responsible. It probably did not 
intend that the act should apply to railroads, and it almost 
certainly did not anticipate that the words " combination in 
restraint of trade " would be interpreted as meaning " com- 
bination in restraint of competition." A bare maj ority of the 
Supreme Court substituted the latter phrase for the former, 
and it probably did so, as Justice Holmes shrewdly suggested, 
because " there was a natural inclination to assume that the 
act was directed against certain great combinations, and to 
read it in that light." 

If, as a matter of fact, railroad combinations have not 
caused the evils generally attributed to them, do they, in 
reality, possess the advantages claimed for them by their 
creators? One of the most important of these advantages is, 
undoubtedly, the physical improvement of weak or financially 
embarrassed roads as the result of incorporation in richer 
and more powerful systems. When a strong railroad, with 
large earning power and high credit, combines with a weaker 
and poorer competitor, it enables the latter to serve the public 
far better than it ever could alone. A weak road generally 
has difficulty in getting money for improvements, and it 
always has to pay high rates for its borrowed capital. At 
the minimum price fixed by a State Commission it may not be 
able to sell a single share of its stock, in which case it must 
borrow on bond and mortgage, or on short term notes, and 
thus increase fixed charges which may already be dangerously 
great. All railroad managers are reluctant to do this, because 
it lessens financial strength; so they avoid it as long as pos- 
sible by cutting down expenditures for maintenance and bet- 
terments, thus impairing the road's efficiency and usefulness. 
Scores of railroads have deteriorated physically because they 
have been forced to economize in this way, and many more 
have been thrown into the hands of receivers as the result of 
trying to carry a large floating debt, or of increasing their 
bonds out of all proportion to their stock. Combination with 
a rich and powerful road immediately changes this state of 
affairs. The stronger company lends its money or its credit 
to the weaker and thus enables the latter to improve its track 
and increase its equipment without running the risk of finan- 
cial insolvency. 

This is what Mr. Harriman did for the Southern Pacific. 
That road never would have been able to spend $240,000,000 
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for betterments in eight years, if, by its merger with the 
Union Pacific it had not secured the benefit of the latter's 
credit and Mr. Harriman's incomparable management. Its 
improved service and increased public usefulness, therefore, 
were the direct result of what the United States Supreme 
Court called a "combination in restraint of trade." Such 
results have almost always followed the combination of a 
strong road with a weaker rival, and its beneficial effect, so 
far as the public welfare is concerned, hardly needs to be 
pointed out. If railroads had been left free to combine into 
systems whenever economic considerations made such a course 
expedient, and if the Interstate Commerce Commission had 
refrained from impairing railroad credit and crippling rail- 
road efficiency by limiting profits, the public would have had 
better transportation service; tens of thousands of small 
investors would have kept the money that " predatory " leg- 
islation took away from them, and one-sixth of the railway 
mileage of the United States would have remained in the 
hands of its owners instead of going into the hands of 
receivers. 

Another great advantage that a combination has over 
separate, unrelated roads lies in its power to route freight 
and distribute cars, over a wide area, in such a way as to 
make service to the public most efficient. One road, for 
example, may have a preponderance of east-bound freight, 
while a nearly parallel competitor sends most of its freight 
westward. If they are separate organizations, each returns a 
large part of its cars empty, while if they are parts of a sys- 
tem, the cars are routed eastward on one road and westward 
on the other, so that they go both ways full. Then, too, one 
road may be more suitable for fast passenger service, while 
the other is better adapted to slow freight. If they are parts 
of the same system, the traffic may be routed so as to secure 
the best results for all concerned, while if each is independent 
of the other, there must inevitably be wastes and duplications. 

The economy and efficiency secured by standardization of 
equipment is another advantage of combination which should 
not be overlooked. Under the Harriman administration of 
the Union and Southern Pacific systems, all material things 
used in the operation of a railroad, from locomotives and cars 
to rails, frogs, switches, wrenches, nuts, bolts, oilboxes and 
journal bearings, were standardized and made uniform. On 
the lines of the separate companies there were originally 
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nearly fifty patterns of frogs; they were reduced to four. 
There were nearly a hundred different kinds of journal hear- 
ings; they also were reduced to four. This policy of stand- 
ardization, which would not have been possible without uni- 
fied control, not only reduced cost by enabling the allied com- 
panies to purchase such supplies in immense quantities, but 
effected a great saving in time. If, before the merger, a 
Union Pacific car lost an oil box at San Francisco, it might 
be necessary to send to Ogden or Omaha for a new one. If 
a Southern Pacific car broke down at Butte, Montana, the 
part needed for repair might have to be brought from Sac- 
ramento, or from some Southern Pacific centre a thousand 
miles away. Combination and standardization made it pos- 
sible to obtain any needed part of equipment at almost any 
place between Louisiana and Oregon. 

These and other advantages of co-operation as compared 
with competition were repeatedly pointed out by two of the 
greatest masters of the art of railroading that our country has 
ever produced — E. H. Harriman and James J. Hill. 

Even the Interstate Commerce Commission, at one time 
in its history, had a clear perception of the benefits to be 
derived from railroad combination. Thirty years ago, 
Thomas M. Cooley, who was perhaps the ablest and most 
far-sighted chairman that the Commission ever had, said, in 
the Omaha Board of Trade case: 

The more completely the whole railway system of the country can 
be created as a unit, as if it were all under one management, the greater 
will be the benefit of its service to the public, and the less the liability 
to unfair exactions. 

The combination of railroads on a national scale, which 
would have been condemned and resisted by Congress and 
the courts in time of peace, has come to pass under the strain 
of war. Why? Simply because railroad managers were 
aware, and the public is now beginning to see, that co-opera- 
tion under unified control makes for efficiency. 

On the 11th of April, 1917, only five days after our Gov- 
ernment declared war against Germany, representatives of 
all the railroads in the United States got together and patriot- 
ically agreed that they would unite, for the purpose of serv- 
ing the country more efficiently, and would operate their 
262,000 miles of track as a single national system, under the 
direction of an Executive Committee consisting of five of 
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their highest and ablest officials. This gigantic combination 
has now been in existence about six months, and the results 
of the unified control that it has made possible fully justify 
all that Judge Cooley said of it thirty years ago. 

According to the latest bulletins of the Executive Com- 
mittee, or " Railroad War Board," car shortage (the excess 
of unfilled car requisitions over idle cars) has been reduced 
more than seventy-five per cent. By transferring equipment 
from one railroad to another, regardless of ownership, the 
Executive Committee has been able to send 125,000 empty 
cars to districts where they were most needed, and has thus 
avoided freight congestion at all important shipping points. 
Through the " pooling " of lake coal and ore, it has made a 
saving of 52,000 cars, and by " pooling " tidewater coal, it 
has saved 133,000 more, thus making possible the transporta- 
tion of 76,000,000 bushels of grain for our European allies. 
By eliminating unnecessary passenger trains it has reduced 
passenger train mileage by 25,000,000 miles ; has released for 
more important work hundreds of locomotives and train 
crews, and has cleared thousands of miles of track for war 
freight. In the first five months of combined operation, the 
railroads increased the amount of bituminous coal carried 
by 578,000 carloads, or about 29,000,000 tons, as compared 
with the same four months in 1916. In the month of June 
last, the freight transportation service rendered by only 
three-fourths of the railroads comprised in Class 1, was 
twenty-three per cent greater than in the corresponding 
month of the previous year — an increase approximately equal 
to the entire freight of Great Britain, France, Russia, Ger- 
many and Austria combined. In addition to this unprece- 
dented movement of freight, the allied roads have carried 
100,000 carloads of building material and supplies for camps 
and cantonments and have handled troop movements involv- 
ing more than one million men — 687,000 recruits for the 
National Army and 350,000 members of the National Guard. 
These soldiers were taken from 4,531 local concentration 
points and were carried to scores of camps and cantonments 
in all parts of the country. We may partly understand 
what this movement of troops means in terms of rolling stock 
if we consider that the transportation of only one field army 
of 80,000 men requires 6,229 cars, made up into 366 trains, 
with as many locomotives and train crews. If we multiply 
this number of cars and trains by twelve and a half, we shall 
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begin to realize what the transportation of more than a million 
men involves. 

Is it probable that six hundred and ninety-three separate 
and uncoordinated railroads, in the short period of six 
months, could have carried 100,000 carloads of supplies and 
more than a million soldiers to camps and cantonments, and 
at the same time have increased their aggregate transporta- 
tion service by an amount equal to the freight of Great Brit- 
ain, France, Russia, Germany and Austria combined? These 
results, it should be noted, were accomplished largely by 
means of methods and practices which have hitherto been 
prohibited by law upon penalty of imprisonment, namely, 
cooperative agreements, elimination of competition, " pool- 
ing " of freight, and combinations of carriers. 

Is it not time to cease making a fetish of competition, and 
to abolish the mediaeval restrictions which prevent railroads 
from securing by combination in time of peace the efficiency 
and usefulness which they have obtained by co-operation in 
time of war? 

Geobge Kennan 



